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IT'RY J0ri2S , Ti..r*A3 0T7 ALL 
ar*d RALLIGH McCOY FCPTFP 

defendants 


7 4 Cr. fO* 


count oird 

The Grand Jury charges: 

1. I’ron on or about the fth day o T . June, lu:2, up 
to and Including the date of the filin'- of this indigent, 
in the Southern District of Jew York ard elsewhere, "Y 
JONES, THOMAS DUVALL and HA LEITH ’'cCOY POPTUT. the defendant 3, 
unlawfully, wilfully and Lrovin-ly lii tonhine. consoir-. 
confederate and a.^ree together and with each other and wit.a 
others to the Grand Jury known and unknown to coraait offenses 
arainst the United States, to wit, to violate Title 13, United 
States Cede, Sections 495 and 17 r -'-» 
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3. It was further a part of ccfisolrece ’• at 

the defendants. U2NRY JOfHS - T-IO^AS DT/ALL and P..\L3ns -=•: • ' 
PO.TThH, with intent to defraud the United otnt-s . woulu utt -r 
an d publish as true and cause to be uttered and publion-d 
true, false, forced and counterfeited writings. namely, tree a. 


being genuine obligations of the united States, knowing the 
sane to be false, forced and counterfeited, to wit* d-?^nd»r.ws 
would deposit suoh checks in bank accounts and off^r cue a cr.e^s 
to suppliers and merchants in payment of charges for goods and 
supplies for a business and businesses, known and unknown, owned 
and operated by defendants and for cash refunds of the amount 
by which the face amount of suoh checks exceeded the charges 
and part payments offered for such goods and -uppllas. 

0Vr^T_ACY3 

In furtherance of said conspiracy and to effect the 
oh'acts thereof . the following o--rt nets. - * 

committed by the defendants in the Southern District of H~* 

York and elsewhere: 


si 




- 



1 . on or about June 6 , 1972, KS:iRY J0NK3, the de¬ 
fendant, offered a stolen and forced United States “Treasury 
check to a supplier and merchant in part paynent for roods 
and supplies and received a cash refund of the amount b / 
which the fact amount of f » check exceeded the payment 


off ?r*d 


!. On or aoout September 2, 1)72 j THOMAS hL. FM ,**, 


the defendant, offered a stolen and forced United States 
Treasury check to a supplier and merchant in payment for 
r,ood3 and supplies. 

3 . Cn or about October 1, 1972» RALu-IOH -c^OY 
POSTHH, the defendant, offered a forced United States 
Treasury check to a supplier and merchant in payment .or 
pood 3 and supplies. 
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4. On or about :ay 21, 1073, ziHOSM »"ALL, the 
defendant, deposited stolen -”d ior^su . n-Lw-d .,.v.a.--3 
I‘rea3ur7 checks in a Chenicau dame 3avin t ,s ivuOJnt. 

5 . On or about June 2, 1973. THOMAS DjVALL, and 

_. ->^ v de^rdant 3 . offered a stolen and 

.. Aww—u-1 . .Cvvy* rw.\.i— • w • *'- 

forged United States l're»tury cheek to a supplier and nerchant 

payment for coeds and supplies. 

5. Cn or about March 22, 197 a , RALZISH ’’cCOY 

PORTER, the defendant, offered a stolen and forced United 3tat 
Treasury check to a supplier and merchant. 

(Title 13, United States Code, Section 371.) 
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The Grand Jury further charges: 

On or about the 6th day of June, 1972 . in the 
Southern Oiatrist of lief York, ws.MSY TON"? the defendant, 
unlawfully, wilfully and knowingly and with intent to deiraud 
the United States. uttered and published as true and caused 
to be uttered and published a3 true, a false, forced and counter¬ 
feited writing, namely, the endorsement of the payee on a cneck, 
knowing the sane to be false, forged and counterfeited, the 
check being a genuine obligation of the United States, of the 


following tenor. 




C/6/72 Ten.} an In V. 3317.00 
Jacnolder 


39 , 404,513 3^43 


(Title 13, United States Code, Section 495.) 
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tored o vi published aa true, 

f* ^ 2 . “z 'i "nr 

~.-*G end coan 

t or- 

‘eited vf?i;In-’3, namely, the endor 

3^n^nt3 of 

the payee 0 

rs 

t A 

.A / 

< . - •-* r. 

3 , ! .noting the 3- j na to be '’si 

3“, for fit 

and counter 

felted, 

• :**. ? O 

hecks bsinsj genuine obligations of the 

Uni tel State 

3 

::d o 

f the follovina: tenor: 





OAT R ?.\ 122 

amount 

CHiCjlJSO. 


ii 

3/2/72 Louis 7luck 

%• *> 0 -5 «T .*■> 

77 *rc S 'r •) 

ft .< > A.5 f 1 

304.7 

12 

5/1/73 lv-n 2. 

Alton 

0 ^ 

w • > * %> J 

30 .17 6 .216 

5?.r? 

— ■ ■ j 

13 

5/13/73 Coreen Renan 

3296.23 

36 , 133,345 

3045 

15 

5/13/73 Anna '/eide^er 

63.59 

36 , 137,203 

3045 

15 

5/13/73 Merita Gordon 

114,94 

36,144,357 

3045 

16 

5/17/74 Gr**ory T. 

Gustayson 

222.39 

42,335,577 

3007 

17 

5/17/75 lilton S Mary 

Guatavson 

205.93 

42,394 ,554 

3047 

13 

5/17/75 Petra Yazques 

145.24 

42,620.532 

304 7 


(Title 13, United States Code 

, Section 

495.) 
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The Grand . : :r7 furthe 


p ■** c .1 r* ^ ^ 


- : r. or about the 1 st day of October, lpy.?, in the 
ra;r.srn Uistric* jf for <, ' AL/IIOH *!«CO? 703 T 2 *, hh«* 

..end ant . unlawfully, wilfully nr.d Icnevinyly and with Intent 
to the United States, uttered and published an true 

"..'.J caused to be uttered and. published as true, a falsa, forp^ 
and counterfeited writing, namely, the endorsement of the 




n a check, knowing the n.ant 


to be false, forced and 


counterfeited, the check being a genuine obligation of the 


Uniced .states, and of the following tenor; 


* '*■ * • .»> 
... t.u. 


1C/1/72 Zobart L. 

Council 

( T ?**r.’\ >. 7 a 


i *» i» n *> 
? - J • «. - I 


n C 7 7 r> 3 7 


SiVrjor. 


220 ? 


(a..t_a Id, United States Code, faction *05.) 


She trend hum farther o’- >r~".?s: 

On or about the Zr.i cay of June, 1J71. in the 

UoCS'f fC.TTZ7., the iafendanto, did unlawfully, wilfully and 
know ins ly have in their ’ stessior- the contents of a certain 


It tear addressed to 


•nk.o, 7? Z. 3rd St., .\pt. 11, 


■:.Y., h. Y., which had been stolen, taken, ov.bettlod and 
abstracted from and out of the nail, a no at office an! station 
thereof. a letter box. a mil receptacle and a rail route and 
other authorised depository for nail ratter, and from a letter 
anti .nail carrier, knowing the same to have been stolon, taken, 
enbessled ana abstracted. 

(Title li. United States Code, Sections !7C3 and 2.) 
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- :r hr.d Jurv further charges: 

^ " r : CUt tn * 2rd da 7 °* Jua«. 1.973, in the 

Southern District of V- v^r’* T ^ M „ _. 1TT 

* * ' —' 10 •-'.Lij and ^d.VnTCri 

.'hJO 7 yi yj *.•• . 

- — andante, unlawfully *.*i . 

y ' --‘--•*—7 met Vnow- 

in<L? and -rlth lnt-n - *■-, : . ••„ . . . 

* »-»- .vjq sne f 

• »\2 O' ^ O '—' lk«'t /\ M i. __ 

i - — —• ui j f? Cl no * •> s ^ % . 

* *■* 'O i; “J JL^Z ^ ^ t * or < v^,, ^ t j 

^ --*•-* yUCJL ioP.'ii! ^3 

a ?al3e ’ for ~^ -Jnd counterfeited „ - 

, * * * J V*.*«v. 

OHGOr *' 4 '*pr'r /%s* x- - ^ 

- er " 0i payee on a cheek ’--i*-- 

'•> v * 4f3 *3% . 3rr oO Ot? 

-aloe, forced and counterfeited, the check b~<- 7 „ 

” *■*"**•'• a !I-n_nue 

OD ->--nation of tpo 7 7 -.■•*■ ^ ~ 

^-U"M o»St a 9 n f* {-v_ «_•»-, 

*" a Cfte xollovin?- tenor; 

r * >r>*? ~ . .. 


PAY22 


-■> - 


5/2/73 


CrrP CX h*0. 


5T730L 


Pjter Pucenko 415?.40 


-1 >o3o,o?7 -3,-!\- 


(' , ^U ■> 1 • i. , _ 

- J ' otatea Code, Sections 4o 


•»95 and 2.) 


r:vjw ?-n::rr'- r 7*n 


-.• ;.-»n.; _ ir.7 ■*■ -- ■-••--* i * - *■- j- j • 


On or \oou 


v the 22nd day of :larch, 1?7 : ‘*, in the 


feu ;nerr> 


>istrict of hew -or::, -.^s^x-jd i- 1 - ( . .•« 


defendant, lid unlawfully, wilfully and ir.owinrly rave in 
hia possession the contents of a certain letter addressto 
Robert and Lucille vnchall, 101 S'. l'3rd St., r rorx. N.Y., 




:ul been stolon , t i.csn . - 


? "be —lad :;n i .5hahrnc* -ri f ro i 


;:nd cut of the nail, a post office and station thereof, ft 
letter box, a uail receptaclo, and a xiali route and otner 
authorised depositor*/ for nail natter, and from a letter and 
1 ■jar'*ier, kr.o^ir.y the sane to have been otolcn, taxon, 

0^3 3 ^ -d txnd Aw.i 


( rn4 tic 12 . United States Cod'?, See^ion 1703*) 
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The Grand Jury further charges : 

Or. or oh out the 22nd day of March., 13 7 4. la the 
ToutV-rn 1±strict Of Mow Ter?:, SALTISH McGGT FCHTTP, the 
defendant, unlawfully, wilfully and browing !7 and with intent 


to 

defraud 

the United States, 

v.tcared ana 

auallsnad :a 

3rd 

caused 

to he uttereu and published as 

true, a false 

for 

Med and 

counterfeited err it I 

ng, namely. 

the endorsees 

the 

payee 

on a check, knowing 

the care to 

be falae, for 


e<i 

and counterfeited, the check being a genuine obligation of 
the United States, .and of the following tenor: 

•\:*n:jMT h”cx :;o. 37 'macl 


D \ TM"? 


3/22/74 P.obert and $497.9$ 
Lucille 'lenthall 


30,230,335 3047 

(Tibia 13, United States Code, Section 495.) 


T GHTtMA.J 


PAUL j. CUMPAH 
United States Attorney 
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ATTORNEYS 


TITS UNITED STATES 


For V . _ 

Michael 0. Car pv. A -ISA 
264-6438 



14jD eft. Jones- Produced on a writ. (No atty. present - ) C ourt directs e n try o f 
ot guilty plea.Ball fixed by Mag , conti n ued $5„QQ 0caaluJeLt_^r^maded. 

In lieu of ball. Writ satisfied ._________ 

eft. Duvall- Produced o n a writ. ( att y presentads, not guilt_ 

ixed bv the Court at SlU.OOO. P.R.3. s ec ured by $1,000. ca s h. Def y,_ 

emended in lieu of bail. Writ satisfied. 


on a writ, (atty. present) Pie a ds no t _gui Ity.Bail _ 

V T-fag. $3,QQQ. cash. Uo tions retu rnab le in 
fin 10 davs. Case assigned ta Judge Stewart for all purposes.Writ satisfied 

_ Knapp. J . _ 

















































































74 C3. 600 



EU7AL_- Pfrlud P/£/B v/o security - wa of 510,000. 

LUVALL - Fii-jd tha following docuaeata received froa Rgfcg 

CrIn 1ft* 3. Ccaplalnt; Kasiatrate’a Warrant of Arrsat; Liauoai 
of Cocnael; 'fesreorary Ccaaitaent. 

JOtGSS - Pilad the following docrreenta recalved frrm pa^. E A hy 
CrininaJ. Ccaplaint; Disposition Sheet; » 0 tica of Appearance 


ind'SR - Eilsd tha following dnctraanta received frca >Dv?. Eaby 

C riai n al Cca p l ain t^ l-fa^atrata 1 a Warrant of Arrset; Biapoait. 
counsel; Tcaporary cosaicaent _ 


J0V2S - Pilad re*aad with Marshal'a return dtd 6/17/74 


P02TSB - Piled Eaaaxui with Marshal’s return dtd 6/17/74 


DUVALL Piled Eanand with Marshal's return dtd 6/17/74 


JC53S - Piled Discharr-js w/narshal’a return data 9/26/7 
L'JVALL - Piled P grand w/aarshal' a ratum date 9/26/74 


_H)2222. - Piled Discharge w/aaruhal'3 rsturn 9/26/74 
Filed Trent crip l of record of precesdirtat dated f'-'.ls' 2 


11-20 -7U 1 Fll$d Go v t*a Bill of Particulars 


iled Af 


davit in response to joint no tion of -Duvall. Porter- Jonas. ~ 
mva for a Bill of Particulars, Discovery an d Inspec tion and for disc 


12-17-74 DUVALL - Filed CJ. 


12-17-741 DUVALL 


fHQMAS Li lTVAL L 
Henry jomes— ijenclT i 
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DATfc 


FROCKF.DIN^S 



C5^I?-75' THGI'iAS ElIVALL--Filed clefts 


Filed C.JA copy £5 


appointing Lawrence Steen 

> C ~ a e Cl L tl 2 a. t • '1C trial* “ 




copy a 


daymenL to Jesse_Be_twan 


Authorization to pay tics. HannaJF» Sulnar 

22 Stewart , J« __ 

1 authorization p.ai led to Adn» of£ 


JO Park. Ave 


Filed CUn copy y 2 


or if^rna 


uiner 


ior__payTaent to_Hanna F 


#5 - Authorization to pay Hanna F 


ii d CJa copy fi2 
office, »»aan. 


aloh Addonizio, Licenced 


py i J - authorizing pa yiae nt to 

uriivaa St.» MYC 10012 _ _ __ _ 

„2 - cuailed original copy au thor izing payme n t to H aoly 


Additional 


in reapona* to the defendants 


Filed govt’a reply affidavit 

riled on March 19-75. 


ited Affidavit of deft McCoy Fortir re 













74 cr 600 U.S.A. v. JCSES, etal. 


D ^ ; . < ?.fv C * . L> -fx*-* C* r’rau* .on 




05-2o-75. Piisd defendants' Additional Pre-Trial Motions. dcd- March 19-75 




05-26-75 riled Notice of Motionj by deft. Henry Jones, for order severing the offenses char 
against the defts Porter and Duvall and granting deft Jones a separate trial, dtd- 
T 16-75. . . _ ' 


06-26-75 Filed defendants' Memorandum of Law, dtd:Sept 3-74. 

. 

06-26-75 Filed Govt’s Rerueats for the Voir Dire. 


T 


06-26-75 Tiled Govt's Memo. of Law: in opposition to the motion of the deft Duval l to suppr 
certain Items seiated from his person. 




T 


--1 

photo 



06-26-75 ; 

Filed 



CS-25-75 

Filed 

C5-26-75 

F i led 


— f ■ 


in the absence of the deft. Duvall. 


06-26-75 Piled Govt's Nesto . of l»v in opposition to defta' notion to aapreaa cvideaca, j 
06-26-75 ! Piled deft's (Porter) ae*o. of lav re: notion to uupresj evidence j? 

wm Yfawrvprof ferret }jWeJ[ g/ jJZZkl T 


o*iA 2:21TIjpf&L 25 nienrt c£ r- cor? . o[ p tfiti l VjJfjft.+ Mrlk ____ 

~oiir-)f ~ofy VyogTa?7 .;'J 7 Afa t L. 1%. i' iLLViL __ 


::i 

-if 

, _____ ____ 4 

"~s -3?-mT 'trii^y il--221 u ' ^ ^ ^ 

pc-twc -a- •.;• •- ' *n ~Ir - Fn*y ; j fi fty /y- ? ;T~ 

TJB-lT-T^ nEflRY JONES--EoAeh warrant issued". ~ - - .. ,i 

! _ ' B 

07-01-75 [THOMAS DUVALL- -Filed notice that the or iginalTraco rd on appear 
ha 3 been certified and transmitted to the USCX~this date. 


II 


05-20-75. THOMAS DUVALL--Filed warrant of arrerat(unexecuted as per AUSA). 



1 > 2 : ~XY- } t~' rrrn of s- 


07-15-75“ H. JONES--Filed warrant for arrest v. T th marshal r s return. 
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—7^— 7 ^- 7 - 
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PROCEEDINGS 

——--—— _ _ _ JuJjpcmt 
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;- era.sentence. he.suspendetL ana..defendant h? plnr.ri on p rfl luH»n f,^ r ^^- TrTT 

-CU TnQ (2) i EARS.— Defendant s ente nr pd .on. c ount s 3 _thru IQ m imt-c ti i i in 

J----il^tn.TWQ. U)-XEARS- £=ahatmiv. .ta_xmn.noncarroatLy. and rn-Z, rr ZI_ZT 

- 1 -wntinnrder. of prnbation_Lnpnsed. no-count nneM) Bxo h^tion to ,.~ fm _ 

_Qf - conf :Lni::lerL ^-— Defendant., to-surrandar..fa_th e HS in i tyj. _ 
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-*■--copies issued^_ _ ’ ' f 
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:_ 1 THOMAS DUVALL. - - ---- * . - 
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^ef ts_._ J.e tter dated Seat. 6.1975 re ■ - >A--c r * 5 

sentence. -— —h——* 
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COURT’S CHARGE TO THE JURY 
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(Proceedings continued in open court with 
all defendants and counsel present and the jury 
box: ] 

THE COURT: Good morning, Mr. Gilliard, members 
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of the jury. There was a breakdown on the subway this 
morning, which has caused a slight delay, and we all apologi 
We have now come to that part of the case where 
the evidence is in, the lawyers have presented their argu¬ 
ments, and you are about to exercise your final role, that 
is, to pass upon and decide the fact issues that are in this 


case. 


First, we all want to express our thanks to each 
of you for your faithful devotion to your duties. It is 
your responsibility now to reach a just verdict in the de¬ 
termination of the charges against the defendants, and I 
know that you will deliberate towards reaching a verdict 
fairly, honestly and conscientiously. 

I want to impress upon you that you are the 
sole, the exclusive judges of the facts. You pass upon Up¬ 
weight of the evidence; you resolve such conflicts as there 
may be m the evidence; you draw such reasonable inferences 

as may be warranted by the testimony or the exhibits in the 
case. 


*ly iUnction at this point is to instruct you on 
tne law that 13 applicable to the case, and it is your swvirn 
duty to accept the law, not v/hat the lawyers may have said 
the law is, but as I say it to you in these instructions, 
and to apply it to the facts as you find the facts to be. 
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With respect to any fact matter, it is your 
recollection, and yours alone, that governs. Anything that! 

i 

counsel, either for the Government or for the defense, may 
have said with respect to matters in evidence, whether during 
the trial in the form of an argument, in argument, or in 
summation, is not to be substituted for your own recollec¬ 
tion of the evidence. So, too, anything that I may have 
said during the trial, or may refer to during the course 

t 

O' these instructions as to any matters of evidence, is not ' 
to be taken in place of your own recollection. 

As I have instructed you, the case must be de¬ 
cided upon the sworn testimony of the witnesses and such 
exhibits as have been received in evidence. You may not 
take into account or consider in any way any extraneous 
matters, such as anything outside this courtroom or in the 
jury room or the courthouse, or any other place. Only the. 
evidence presented to you in this courtroom may be con¬ 
sidered by you. 

The fact that the Government is a party, that is, 
that the prosecution :s brought in the name of the United 
States, entitles it to no greater consideration than that 
accorded to any other party to the litigation. By the same 
token, it is entitled to no less consideration. 

There are certain general principles of law, 
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some of which I have stated to you, which I want to repeat. 

first, the indictment is simply an accusation, 
a charge. It is not evidence or proof of the guilt of any 
of the defendants. It is merely a means utilized by the 
Government to bring a defendant before this Court; it is 
nothing more or less, and you will not give any weight to 
the fact that an indictment has been returned against these 
defendants. 

All three defendants have pleaded not guilty. 
Therefore, the Government has the burden of establishing 
nnd proving beyond a reasonable doubt by competent evidence 
the charges made against them. Whether this burden is 
sustained does not depend upon the number of witnesses or 
the quantity of the testimony, but, rather, on the nature 
and quality of the testimony and other evidence. It is a 
burden that never shifts, and remains upon the Government 
throughout the entire trial. 

A defendant does not have to prove his innocence .' 
On the contrary, a defendant is presumed to be innocent 
of the accusations contained in the indictment, and the 

? 

| 

Government must prove a defendant's guilt beyond a reasonable! 
doubt. This presumption of innocence was in the defendants' 
favor when the trial began, it was present during the trial, ' 
it is in the defendants' favor now even as I instruct you. 
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and remains in the defendants’ favor during the course of 
your deliberations in the jury room. it is removed only 
if and when you are satisfied that the Government has 
sustained its burden of proving beyond a reasonable doubt 
the guilt of the defendants, all or each of them or any 
of them. it is for this reason that a defendant does not 
need to take the witness stand, and, in fact, none of the 
defendants in this case have testified on their own behalf. 
The Constitution and the laws of the United States provide 
that in any criminal matter a defendant is under no obliga¬ 
tion to come forward to testify or, indeed, to produce any 
evidence, because the burden of proving a violation is 
solely and exclusively on the prosecution. 

S ° yOU aro not to d ^aw any inference from a 
defendant’s failure to do so, and, in fact, you must not 

speculate upon it or consider it in any way in your delibeia 
tions. A defendant has the absolute right not to make any 
derense and to rely upon the Government's burden to prove 
him guilty beyond a reasonable doubt. 

Before I explain to you the indictment, I wane 
to instruct you on how you are to determine the guilt or 
innocence of each of the three defendants named in the 
indictment. since there is more than one defendant in the 
' /OU must bear in m ind at all times that guilt is 
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personal. The guilt or innocence of each of the defendancs 
on trial before you must be determined separately solely 
on the evidence presented against each defendant or the 
lack of evidence. The case of each defendant stands or 
falls upon the proof or lack of proof of the charge against 
that defendant, and not against somebody else. 

As I mentioned to you when the trial began, the 
charges in this case are contained in the indictment, which 
alleges that the defendants violated certain provisions oc 
Federal lav;. The first count charges that all three de¬ 
fendants agreed or conspired to violate the law by passing 
forged United States Treasury checks and by possessing check: 
which had been stolen from the mail. The indictment also 
charges that the defendants did certain acts, called 
"Overt Acts" in furtherance of the agreement or conspiracy. 

The charges contained in Counts 2 through 23 are 
called substantive counts. They charge specific violations 
of the law, each count citing an occasion on which a 
defendant, or one or more of the defendants, named in the 
indictment, allegedly passed a forged Treasury check or 
possessed stolon mail, or aided someone in the commission 
of such criminal activity. 

7is you know, the indictment names three de- 
iandants: Mr. Jones, Mr. Duvall and Mr. Porter. All three 
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are named as defendants in the conspiracy count, v/h^fch 
is Count 1. Mr. Jones alone is named in Count 2, which 

i 

alleges passinn a forced Treasury check. Mr. Duvall alone 
is named in Counts 3 through 10, which charge him with 

I 

possession of stolen mail, and Counts 11 through 18, which 
charge him with passing forged checks. Now, I will give 
you when you retire a copy of the indictment, so you will 
have it in front of you. Mr. Porter alone is named in 

} 

Count 22, which charges him with possession of stolen mail, j 
and Counts 19 and 23, which charge Mr. Porter with passing 
forged checks. Mr. Duvall and Mr. Porter are named together 
in Counts 20 and 21, which charge possession of stolen mail 
and passing a forged check, respectively. You will be 
permitted to take a copy of the indictment into the jury j 
room with you during your deliberations, as I have told 
you, so that the charges against each defendant will be 
clear to you. 

i 

Again, I caution you that the guilt or innocence 
of each of the defendants must be determined separately 
with respect to him, solely on the evidence presented agairisl; 
him, or the lack of it. In other words, the case against 
each defendant stands or falls upon the proof or lack of 
proof of the charges against him, and not against somebody 
else. In this connection, in your deliberations you must 
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consider each count separately, and the quilt or innocence 

t 

of a defendant charged in that count separately, based 

, , I 

solely on tr.e evidence against him. 

The statute which deals with the crime of i 

» 

i 

uttering a forged check provides — and that is Section 
469 of Title 18 -- 

"Whoever utters or publishes as true any... 
false, forged,altered or counterfeited writings, with intent ! 
to fraud the United States, knowing the same to be false, ! 
altered, forged or counterfeited..." commits a crime. 

bow, in order to convict a defendant of this 
crime, of uttering a forged United States Treasury check, 
you must be satisfied beyond a reasonable doubt as to the 
count and the defendant you are considering: 

-irst: f.':at on or about the date charged in 

the indictment the defendant in question uttered or published 1 
a certain writing, that is, a United States Treasury check; 

Second: That the check contained a false, 

forged, altered or counterfeited writing, namely, the sig¬ 
nature of the payee; 

Third: That the defendant in question knew 

that the check contained the false, forged, altered or 
counterfeited signature; 

Fourth: That the defendant acted with intent 
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knowingly. 


Fifth: That the defendant acted wilfully and 


Going back to each of these elements, with re^ 


poet to the first element you must be satisfied beyond a 
reasonable doubt that the defendant you are considering 
uttered or published the check in question. The terms 
"uttered or published as true" simply mean to pass or give 
to another person with the intent that the recipient be- 
lieved that this writing is true. i 

The second element, that the check contained 
a false, forged, altered or counterfeited writing, in this 
case are the signatures of the payees on the checks, which 
the Government alleges are forged. J 

While a person without abandon ir.c his r >al 
name may adopt or assume a name, he may use such assumed 
name to identify himself in the transaction of his business, 

i 

but he must not use it to defraud others through a mistake 
of identity. 

The writing of a payee's name as an endorsementj 

I 

on a check by a person other than the payee is not a forgery! 

if it is done with the authority o permission of the payee. 

In this connection, you have heard testimony 
that the payees' signatures were not theirs and that they 
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did not authorize anyone to sign their checks. 

The third element which you must find beyond a 
reasonable doubt before you may cnnvict a defendant charged 
with passing a forged Treasury check, is that he knew 
that the check contained a forged endorsement. 

Knowledge and intent exist in the mind. Since 
it is not possible to look into a person's mind to see wh,t 
went on, the only way you have for arriving at a decision 
on these questions is to take into consideration all the 
facts and circumstances shown by the evidence, including 
the exhibits, and to determine from all such facts and 
circumstances whether the requisite knowledge and intent 
wore present at the time in question. Direct proof is 
unnecessary. Knowledge and intent may be inferred from 
all the surrounding circumstances. 

The fourth element which you must find beyond 
a reasonable doubt of the crime of uttering a forged 
writing is that the defendant in question must have had an 
intent to defraud the United States. 

To convict you must find that the defendant 
intended that, at some time in the future, some one or more 
members of the public would be given the forged United 
States Treasury check as payment for something, or would 
be told that the check was true and genuine, or would deal 
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With the check in question in some other way under the 

mistaken belief that it was true and genuine, without 

knowing that it was fornoH T< - 

" It is not necessary that the 

defendant have had any particular persons in mind as the 
ones who would be defrauded, or to when, the check in 
question would be passed ns true nnd genuine. The Govern¬ 
ment does not have to prove that the defendant actually 
caused anyone to suffer a pecuniary ioss. It is only 
necessary, in other words, that the Government prove that 
the defendant intended that someone at sometime wouid be 

defrauded by the United States Treasury checks set forth 
in any given count. 

Furthermore, intent to defraud the United state, 
does not mean the United states must have suffered any 

pecuniary loss. It does mean, on the other hand, that the 

administration of a governments! function must have been 
impaired; here, the function is that of the United States 
Treasury Department issuing checks as payments under certain 
laws, including the Social Security laws. Income Tax laws, 
Veterans' Administration laws, and so forth. 

Finally, to determine the fifth element, whether 
a defendant acted wilfully and knowingly, you must find 
beyond a reasonable doubt that the defendant in question 
knew what he was doing and that he did it deliberately and 
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voluntarily, as opposed to mistakenly or accidentally or 
as a result of some coercion. Of course, it is not neces¬ 
sary that the defendant knew he was violating any particular 
law. Rather, it is sufficient if you are convinced beyond 
a reasonable doubt that he was aware of the general, 
unlawful nature of his act. 

how, as to the substantive crime of possession 

of stolen mail, which is contained in Title 18, Section 1703 
that provides: 

"Whoever buys, receives or conceals or unlawful!- 
has in his possession any letter, postal card, package, 
bag, or mail or any other article contained therein, which 
has been so stolen, taken, embezzled, or abstracted, as 

herein described, knowing the same to have been stolen, taken 

er:ibe"2led . or ab w -i»•»«-,1^ » __ . . 

In order to convict a defendant on a count 
charging possession of stolen mail, you must find beyond a 
reasonable doubt as to that count: 

First: That a letter and its contents — a 

check —- were deposited in the mails; 

Second: That the check was stolen from the 

mails; 

Third: That the defendant in question later ha 

the check in his possession; 
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Fourth: That at the tine of his possession, 

the defendant knew the check was stolen. It is not neces¬ 
sary that the defendant knew that the check was stolen from 
the mails. It is only necessary that the defendant knew 
that the check was stolen; and. 

Fifth: That the defendant's possession of the 

check was knowing and wilfull. 

In reviewing those five elements, first, you 
must find beyond a reasonable doubt in order to convict 
a defendant of the possession of stolen mail, that a lecvor 
containing the check was deposited in and sent through the 
mails. In this connection, the Government has offered 
documents from various Treasury Department Disbursing 
Centers to establish the mailing of the checks charged in 
the indictment. 

The second element which you must find beyond 
a reasonable doubt with respect to this offense is that 
the letter containing the check was stolen from the mails. 

In this regard, you may find that a letter which is properly 
mailed but never received by the addressee, which is later 
iound in improper hands, has been stolen from the mails 
in the absence of any other explanation being offered. 

Vou may make the inference if you find that Treasury checks 
’■/ere mailed to the correct addresses, but not delivered to 
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those addresses, and later were found in the hands of 
another, that those chocks were stolen from the nails. 

Vne third element you must find beyond a 
reasonable doubt in order to convict is that the defendant 
in question received or possessed the contents of stolen 
fail. You nay make such a finding if you conclude that a 
derendant possessed stolen mail, to wit, the letter or its 
contents, either physically or constructively, or that he 
aided and abetted another person who did. 

Physical custody of the checks, obviously meets 
this requirement. In addition, one who does not have 
actual physical custody of the checks is said to possess 
them constructively if he exercises dominion or control ovo 
It. such control may be demonstrated by the existence of 
a working relationship together with other evidence tending 
to demonstrate control between the person having such contio 
and the persons with actual physical custody c* the checks, 

or by the ability of such person to dictate the movement of 
the checks. 

The fourth element which you must find beyond 
a reasonable doubt is that when the defendant had possession 
oi a particular check or aided and abetted another person 
ln SUCh P osse3S i°n, the defendant knew it had been stolen. 

You need not find that he knew specifically that the check 
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m question had been stolen from the nail, but merely that 
he know it had been stolen. 

Possession of recently stolen property, if not 11 
satisfactorily explained, is ordinarily a circumstance from 
which you ray reasonably draw the inference and find in ,, 

light of the surrounding circumstances shown by the evidence! 

m this case that the person in possession knew the property ! 
had been stolen. 

However, you are never required to make this 
inference. it is the exclusive province of the jury to 
determine whether the facts and circumstances shown by the 
evidence in this case warrant any inference which the law 

permits the jury to draw from the possession of recently 
stolen property. 

7he term "recently" is a relative term and has 
no fixed meaning. Whether property may be considered 
"recently stolen" depends upon the nature of the property, 
and all the facts and circumstances shown by the evidence 
in the case. The longer the period of time since the theft, 
the more doubtful becomes the inference which may reasonably 
be drawn from unexplained possession. 

if you should find beyond a reasonable doubt 
from the evidence in th« case that the mail described in the 
indictment was recently stolen and that the contents of 
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mail, t..o treasury checks, were in the possession of 
th ° defendant s, you would ordinarily bo justified in drawm 
from those facts the inferences that the contents were 
possessed by the accused with knowledge that it was stolen 
property, unless such possession is explained by facts 
and circumstances in this case which are in some way con¬ 
sistent with the defendant's innocence. 

In considering whether possession of recently 
stolen property has been satisfactorily explained, you are 
reminded that in the exercise of constitutional rights a 
defendant need not take the witness stand to testify. The 
law never imposes upon a defendant in a criminal case the 
burden of calling witnesses or testifying, or producing 
uny evidence. However, possession may be explained satis¬ 
factorily through other circumstances, other evidence, 
.independent of any testimony of the defendant. 

Finally, as to the rifth element, possession of 
stolen mail, which you must find beyond a reasonable doubt, 
that is, that a defendant acted wilfully and knowingly, as 
I have explained to you, with respect to the crime of utteii, 
a forged United States Treasury check; you must find beyond 
a reasonable doubt that the defendant was aware of the 
general unlawful nature of hie acts. 

The crime of possession of stolen mail requires 
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proof of knowledge that the checks were stolen, and the 
crime of passing forged Treasury checks requires proof of 
knowledge that the checks were forged. In this connection 
with this element of knowledge, you should consider all oi. 
the facts and circumstances surrounding the transactions 


in question, 


20 


Guilty knowledge cannot be demonstrated by 


mere negligence or even foolishness on the part of a 
defendant. However, the Government need not prove to a 
certainty that the defendant in question had the knowledge 
necessary for the commission of the offense, but only that 
the defendant had such knowledge beyond a reasonable doubt. 

Knowledge that checks are stolen or forged may 
be inferred from circumstances that would convince a man 
of ordinary intelligence that this is the fact. The clem^n 
of knowledge nay be satisfied by proof beyond a reasonable 
doubt that a defendant deliberately closed his eyes to what 
otherwise would have been obvious to him. 

Thus, if you find that a defendant acted with 


;; reckless disregard of whether the checks were stolen or 

- 

22 ji forged and with a conscious purpose to avoid learning the 

23 truth, the requirement of knowledge would be satisfied. 

I have mentioned that the defendant who aids 

| 

*j 

" and abets another to commit an offense may be guilty of 
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the offense. Section 2 of Title 13 states: 

"Whoever con-nits an offense against the United 
States or aids, abets, counsels, commands, induces or pro¬ 
cures his commission,..." commits a crime; and, "Whoever 
wilfully causes an act to be done which if directly per¬ 
formed by him or another would be an offense against the 
United States is punishable as a principal." 

In Counts 20 and 21 of the indictment, Mr. 
Duvall and Mr. Porter are charged not only as principals, 
that is, as the persons who actually passed or possessed 
the Peter Bucenko check, but as aiders and abettors as 
well. /accordingly, you may find either defendant guilty of 
the offense charged if you find beyond a reasonable doubt 
that one defendant committed the offense and that the other 
defendant aided and abetted him. 

To determine whether one defendant aided and 
abetted in the commission of an offense you should ask 
yourselves these questions: Did he knowingly associate 
himself with the venture? Did he knowingly participate 

in it as something he wishes to bring about? Did he 
knowingly seek by his action to make it succeed? If he 
did, then he is an aider and abettor and is, therefore, 
guilty. 

We turn now to the allegations contained in the 
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nrst count of the indictment, that is, that the defendants 
conspired to violate Section 495, that is, the crime of 
uttering forged United States checks, and Section 1703, 
that is, tne crime of possession of stolen mail. 

Count 1 charges a violation of Section 371 of 
Tii_le 18, which provides that it is a crime for two or more 
persons to conspire to commit any offense against the United 
States in any manner or for any purpose if one or more 

such persons does any act to effect the object of the con¬ 
spiracy. 

me conspiracy charge is entirely separate and 
distinct from the charges made in the substantive counts. 
Congress has seen fit to make a conspiracy or concerted j 

action to violate a Federal law a crime, entirely separate, j 

distinct and different from the substantive law which may 

i 

be the object of the conspiracv. 

In order to find any defendant guilty of j 

conspiracy as charged in the first count of the indictment, 
you must find each of the following elements beyond a 
reasonable doubt: 

-irst: The existence of the conspiracy as 

charged in the indictment. 

7ou will recall that you will have a copy of 
the indictment with you. 
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Second: That the defendant in question knowing! 

and wilfully joined the conspiracy; and 

Third: That at least one of the conspirators 

knowingly committed at least one of the overt acts set 
forth in the indictment at or about the time and place 
charged. 


What is a conspiracy? A conspiracy is the 
combination or agreement of two or more persons, by con¬ 
certed action, to accomplish a criminal or unlawful purpose, 
or some purpose not in itself criminal or unlawful, by 
criminal or unlawful means. 


The gist of the crime of conspiracy is the 

t ‘ 

unlawful combination or agreement to violate the law. 

Whether or not the defendants accomplished what it is allege 

they conspired to do, is immaterial to the question of guilt 
or innocence. 


A conspiracy has sometimes been called a partner 
ship for criminal purposes in which every partner becomes 
the agent of every other partner. However, to establish 
a conspiracy, the Government is not required to show that 
two or more persons sat around a table and entered into a 
solemn compact, orally or in writing, stating that they have 


formed a conspiracy to violate the law, setting forth detail 

the plans, the means by which the unlawful project is to 
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be carried out, or the part to be played by each conspirator 
Indeed, it would be extraordinary if there were such a 
formal document or specific oral agreement. 

When persons, in fact, undertake to enter into 
a criminal conspiracy, much is left to unexpressed 
understanding. Conspirators do not usually reduce their 
agreements to writing, nor do they publicly broadcast their ! 

I 

plans. From its very nature, a conspiracy is almost 

i 

invariably a secret in its origin and execution, rendering 
detection difficult. 

*hus, it is surficient if two or more persons , 
in any manner, through any contrivance, impliedly or tacitly j 
come to a common understanding to violate the law. Express 
language or specific words are not required to indicate 


assent or attachment to a conspiracy. 

In this connection, it is not necessary for the 
Government to prove the success of the conspiracy in order 
to show a violation, and as a conspiracy is basically the 
agreement to violate the law, it may exist even though 
the final objectives were never accomplished. 

On the other hand, proof concerning the accom¬ 


plishment of the objects of a conspiracy may be the most 

i 

persuasive evidence of the existence of the conspiracy itselij' 
In determining whether there has been an unlawful! 
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agreement, you may judge acts and conduct of the alleged 
members of the conspiracy which are done to carry out an 
apparent criminal purpose. Usually, the only evidence 
available is that of disconnected acts on the part of the 
aliened individual conspirators, which acts, however, when 
taken together in connection with each other and with the 
reasonable inferences flowing therefrom, show a conspiracy 
or agreement to secure a particular result as satisfactorily 
and conclusively as more direct proof. 

If, upon such consideration of all the evidence, 
direct or circumstantial, you find beyond a reasonable doubt 
that the minds of the alleged conspirators met in an 
understanding and that they agreed, as I have explained a 
conspiratorial agreement to you, to work together in fur- 
theranee of the unlawful schemes alleged in the indictment, 
tn.n proof of the existence of a conspiracy is established. 

If you find beyond a reasonable doubt that a 
conspiracy existed, then you must consider whether the 
defendant in question joined the conspiracy knowing its 
unlawful purposes. The mere fact that a defendant may be 
present at meetings, or may be seen with one of the con¬ 
spirators, or may associate with one of them, or may have a 
mend ship with one of them, or may work with one of them, 

in itself enough to make that individual a conspirator 
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Before you can find that he is a member of a conspiracy, 
you must find that he deliberately and intentionally joined 
the conspiracy with knowledge of its unlawful purpose , 
thereby becoming a party to the unlawful agreement. 

•'•hen I say "joined the conspiracy", I don't 
mean that the defendant had to file an application for mem¬ 
bership. Before one can be found to be a conspirator, 
however, he must knowingly join the venture; he must promote 
it or have a stake in its outcome; he must be in on the 
scheme, in on the plan. 

The key to this element of the crime is the 
defendant's knowledge and intent. Now, in determining 
intent of a derendant, it is obviously impossible to look 
into his mind. However, intent and knowledge may be inferccJ 
from a defendant's conduct, from his acts, from his state¬ 
ments and all the surrounding circumstances. 

In determining whether a defendant was a member I 

t 

of the conspiracy, you must determine whether he participates] 
with the knowledge of at least one of its unlawful purposes. 
Knowledge may be a matter of inference from the facts 
proved. 

I 

It is not necessary that one be fully informed ' 
as to the details and scope of the conspiracy, or be 
acquainted with all of the conspirators, in order to justify 
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an inference of knowledge. All of the conspirators need 
not be acquainted with each other; they mav not have 
previously associated together. One of the defendants 
r.'.av know only one other member of the conspiracy, but if 
he enters into an unlawful agreement with that other member 
of the conspiracy, he becomes a party thereto. The question 
is: Did a defendant join the others with awareness of 

at least some of the basic purposes and aims of the con- 


sp:racy 


I want to caution you that mere association 
with one or more of the conspirators does not make one a 
member of the conspiracy. Nor is knowledge without par¬ 
ticipation sufficient. What is necessary is that a defendant 
join the conspiracy with knowledge of at least some of the 
purposes of the conspiracy and with intent to aid in the 
accomplishment of those unlawful ends. 

If you find the conspiracy to exist and that 
the defendant in question knowingly participated in it, the 
extent of his participation has no bearing on his guilt or 
innocence. The guilt of a conspirator is not measured by 
toe extent or the duration of his participation. Even if 
he participated in it to a degree more limited than that of 
his co-conspirators, he is equally culpable as long as he 
was, in fact, a conspirator. The reason for this rule is 
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2 

that when people enter into a conspiracy to accomplish an 


3 

unlawful end, they become agents for one another in carrying 


4 

out the conspiracy. Hence, the acts or declarations of 


5 

6 

one person made during and in furtherance of the conspiracy 
are deemed to be the acts of all, and all are responsible 


7 

for such acts. 


8 

9 

1 

It is important to note that this principle 


applies only to acts done and declarations made during the 


10 

continuance of the conspiracy and in furtherance thereof. 

| 


11 

Thus, if you find in accordance with these 


12 

instructions that a conspiracy existed and that the defendant} 

.• 

13 

participated in it along with others, then you may consider ' 

I 

• 

14 

15 

the acts performed and statements made by others to carry 
j out the conspiracy as evidence against the defendant, even i 


16 

though he himself may not have been present nor had unv ! 


knowledge.of such acts or statements. 1 1 


18 

J 1 

In addition, it is not required that a person 


19 

be a member of the conspiracy from its very start. He 


20 

may join it at any point during its progress and be held 


21 | 

responsible for all that has been done before he joined 


22 |! 

and all that may be done thereafter during its existence 

• 

23 

and while he remain; a member. 


24 

iou will recall chat at certain portions of the 


25 

trial I instructed you that you could consider certain 

f 


i 

! 

i 
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25 


OV1ClBnCO ” EUb:i<?Ct t0 connecting." YOU may consider evidence 
or acts done and statements and declarations made in 

furtherance of the conspiracy by one defendant as evidence 

against another defendant, even though such acts or declare.. 

tions were iT *ade in the absence and without the knowledge of 
the other defendant. 

It is important to note that this principle 
.-Cplicc only to the acts and declarations done or made durin 
the continuance of the conspiracy and in furtherance thereof 
that is, to carry out an unlawful objective or purpose of 

the conspiracy. It does not apply to acts or declarations 
which do not have these characteristics. 

If it appears front the evidence beyond a 

reasonable doubt that the , n , . 

ne c °nspiracy alleged in the indict- 

r.ten u was Jcnowinply and \/* t l u ^ ^ 

'* ’** - — f^ m.eu <3 r\ c. ti hici fc 

defendant knowingly and wilfully became a member of that 
conspiracy with knowledge of its unlawful purposes as 
charged, then you must consider whether the Government has 
established beyond a reasonable doubt the third element of 
the crime. That is, whether at least one of the overt acts 
...a ged tn the indictment was committed by at least j 

one of the conspirators in furtherance of the object of 
the conspiracy. 

The reason the law of conspiracy requires an 
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overt act is because a person might agree to commit a crime 


3 


against the United States and then change his mind. In 

( 

4 


such a case there is no crime. Therefore, before there 


5 


can be a crime one or more of the conspirators must have 

• 

6 


taken one step or performed at least one single act which 


7 

{, 

moved directly toward carrying out the unlawful intent to | 


8 

I 1 

1 , 

jt 

commit the crime. An overt act is any step, action or j 


9 

| 

conduct which is taken to achieve, accomplish or further j 


10 

j 

i 

the objective of the conspiracy. The overt act need be 


11 

! 

| 

neither a criminal act nor the very crime which is the 

I 

12 

1 

object of the conspiracv. 

1 

1 

13 

; 

The Government has alleged certain overt acts 

• 

14 

5 

in the Southern District of New York. The Government musL ! 


15 

'i 

|; 

i • 

y 

prove to you beyond a reasonable doubt that at least one 


16 

! 

of these acts was committed by one or more of the conspiratoJa 

• 


17 

i! 

a.nu _..e a- «_ uas dona ir. furtherance of the conspiracy. 


18 

| 

I 

You need not find that all of the overt acts were committed. 


19 


One overt act committed in this District by any member of 


20 

1 

! 

| 

the conspiracy, whether or not such a member is a defendant 


21 


here, is sufficient. 

- 

22 

1 

Further, it is sufficient if the dates alleged 

• 

23 

ij 

j-n the overt acts in the indictment are substantially 

• 

24 


similar, within a few weeks of the dates mentioned in the 

• 

25 

i 

testimony. The same is true as to the places mentioned in 



■ 

1 
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21 


23 


tne overt acts. They must be substantially similar. There 
is no requirement that they be exactly those dates or place. 


alleged. 


The substantive counts of the indictment and 


the overt acts of the conspiracy count charae that the acts 
involved occurred on or about certain dates. It does not 
matter if a specific transaction is alleged to have occurred 
° n or a ~ out a certain date and the testimony indicates that, 
m fact, ii you find that it did occur, it was on another 
date. The law only requires a substantial similarity 
between the dates alleged in the indictment and the dates 
established by the testimony. 

There has been testimony that the defendant 
Duvall may have used the name Benjamin Young in negotiating 
Treasury checks. If you find that ho knowingly used the 

false name in order to conceal his true identity and avoid 
identification, that is a fact from which you may, but need 
not infer consciousness of guilt on his part. 

There has been evidence in this case that after 
his arrest, Thomas Duvall made certain statements to Secret 
Service agents and to Mr. Carey, an Assistant United States 
Attorney. The Government claims that some of those state¬ 
ments are admissions and that some are false exculpatory 
La tenants, a term which I will explain in a moment. 
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I char a you that you nay not consider that 
statement uniess you first find that Mr. Duvall made the 
statement voluntarily, uy "voluntarily", I mean that you ' 
rmst decide that the statement was not the product of any 
threats or coercion. If you find that it was made volun¬ 
tarily, then you may consider Mr. Duvall's pre-trial 
statements and give them such weight as you determine should 
be given under the circumstances under which they were made. 

AMong the circumstances which you should con¬ 
sider are whether the defendant knew he was not obligated 
to make a statement, that any statements he made could be 
used against him in court, and that he was entitled to the 
assistance of counsel before making any statement and during 
any questioning, and that if he could not afford a lawyer 
for that purpose, or.e would be appointed for him. y„ u 
should also consider the age, training, education, occupatio, 
Physical and mental condition of the defendant, and his 
treatment while in custody or while being interviewed. 

After consideration of all of the circumstances 
surrounding Mr. Duvall's pre-trial statements, including 
but not limited to the matters which I have just mentioned, 
you may determine what weight, if any, should be given to 
tht* statements as evidence against him. 

* false exculpatory statement is a statement 
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15 

16 

17 

18 

19 

20 , 

•I 

21 

22 

23 

24 

25 $ 


later shown to be false by which a person attempts to 
exonerate himself. It you find that when questioned by 
Agent Gniazdowski and Hr. Carey the defendant Thomas DuvaiL 
gave a false statement in an attempt to exonerate himself, 
you may consider such a false statement as circumstantial 
evidence from which consciousness of quilt or criminal 
intent may be inferred. A jury could reasonably infer that 
an innocent person does not ore warily find it necessary io 
invent or rubricate an explanation or statement tending 
to est.nb]ish his innocence. Whether or not the evidence of 
Hr. Duvall’s statements points to a consciousness of guilt, 
and the significance, if any, to be attached to any such 
evidence, are matters for your determination. 

I have used in my instructions the phrase, 
"beyond a reasonable doubt." What is a reasonable doubt? 

reasonable c.oubt is one which appeals to your reason, 
to your judgment, your common sense, and your experience. 

It is not impulse, whim or speculation. It is not an 
excuse to avoid the performance of an unpleasant duty, nor 
sympathy for a defendant. On the contrary, it is a doubt 
which a reasonable person has after carefully weighing all 
the evidence. 

Of course, a reasonable doubt may arise not only 
irom the evidence presented, but also from the lack of 
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evidence, since the burden is always upon the prosecution 
to prove the accused guilty of every essential element of 
the crime charged beyond a reasonable doubt. The defendant 
has a right to rely upon the failure of the prosecution to 
establish every element beyond a reasonable doubt. 

If after a fair and impartial consideration or 
ell the evidence in the case, or the lack of it, you can 
honestly say that you have such a doubt as would cause 
prudent persons to hesitate before acting in matters of 
importance to themselves, then you have a reasonable doubt, 
ar.d in that circumstance it is your duty to acquit. 

On the other hand, if after a fair and impartial 
consideration of all the evidence you can honestly say that 
you are convinced of the guilt of a defendant with such 
conviction that you would be willing to act upon it in 
-I... o.t^nt and weigncy matters in the personal affairs of 
your own life, then you have no reasonable doubt, and in 
that circumstance it is your duty to convict. 

Beyond a reasonable doubt does not mean beyond 
ell possible doubt. If that were the rule, few persons, 
however guilty they might be, would be convicted. Conse¬ 
quently, the law in a criminal case is that it is sufficient 
it the guilt of a defendant is established beyond a reason¬ 
able doubt. Of course, it follows that if after considering 
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all the evidence in the case or the lack of evidence you 
110,1 the P roof with respect to any defendant is as con¬ 
sistent with innocence as with quilt, or that it is only 

teat that defendant is innocent than guilty, 
uhat defendant should be acquitted. 

11 you rind that the law has not been violated 
you should not hesitate for any reason to find a verdict 
or not quilty. Cut, on the other hand, if you shoulcJ find 

that the law lias been violated as charged, you should not 

hesitate because of sympathy or any other reason to render 
a verdict of guilty. 

I want to explain that there are two types of 
evidence which a jury nay properly rely in deciding the 
guilt or innocence of an accused. One is direct evidence, 
such as of a witness relating what he heard or saw, somethin, 
he knows through his own knowledge which bears directly 
on a fact issue in the case. For example, testimony by a 
witness that he saw a defendant in possession of an object 
is direct evidence which, if believed by the jury, establish, 
the fact that the defendant was in possession of the object, 
vne other type of evidence is circumstantial evidence, 
which is proof of a fact or circumstance from which one may 
inter connected facts which reasonably follow in man's 
common experience. 
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So while you are considering the evidence 


presented, you are permitted to draw from the facts v/h’ch 
you find to have been proven, such reasonable inferences 
as seen justified in the light of your experience. But, 
here again, let me remind you that whether based on direct 
or circumstantial evidence, or the logical, reasonable 
inferences drawn from such evidence, you must be satisfied 
of the guilt of a defendant beyond a reasonable doubt. 
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Circumstantial evidence is that which tends 
to prove a disputed fact through other facts. Here is a 
verv simple example. if you look out a window and see 
it is raining, then your statement that you see rain coming 
down is direct evidence that it is raining.' But if instead 
of looking out the window you see a succession of people 
coming inside, each with raincoats, rubbers, umbrellas, 
and each one dripping wet, then your statement as to that 
observation is the circumstantial evidence of the fact that 
it is raining. 


Circumstantial evidence is of no less value than 

I 

direct evidence, for as a general rule the law makes no 

i 

distinction between direct and circumstantial evidence, 
but simply requires that before convicting a defendant the 
ja^-/ must be satisfied of the defendant's auilt beyond a 
reasonable doubt from all the evidence in the case. 

In addition, there are times when different 
inferences may be drawn from a certain set of fact 3 . An 
inference is a deduction or a conclusion which the jury is 
permitted to draw from facts x^hich have been established 
by either direct or circumstantial evidence in the case. 

But an inference is not drawn by speculation or guesswork, 
but, rather, must be arrived at by an exercise of your 
leason and common sense. 

SOUTHERN DisIRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE NEW YORK NY - ?9|.|O20 






'll 


rga x 


Vou are the solo jv.dfies of the credibility or 
the truthfulness of each witness. in weiahina the testi 
r’ony of each witness you should consider his relationship 

I 

to the Government, the extent of the witness’ interest i.; 
the outcome of the case, the manner of testifving, his 
appearance and conduct while on the stand, his intelligence j 
the strength or weakness of his recollection and the extent, j 
to which he has been corroborated or contradicted, if at 
all, by the other credible witnesses. 

I 

The ultimate question for you to decide is did tdj 
witness tell the truth, and to this end you are to use yourj 
everyday common sense. If you find that a witness has 
deliberately testified falsely to any material fact you mayJ 
disregard all of his testimony or you may accept that pai t 
of his testimony which you believe is truthful or which * 

i 

find to be corroborated or supported by other evidence in 


the case. 


While the truthfulness and believability of ever’, 
witness is for you and for each of vou to decide, the fact 
that some witnesses who have come before you were police 
officers or federal age.its does not entitle their testi* >onv 
uo any greater or a lesser believability simnlv because of 
their official status. Whether you do or do not believe 
any witness must depend upon how truthful you judge that 




SOUTHERN OIMRICI COURT REPORTERS. U S COURTHOUM 

foi ei square, new york. n y - wmu.ti 




1 


10 34 


21 I! 

ii 


witness to bo a 'tor you have hoard the witness* testimony 
and formed your own conclusions as to his beliovahiUty. 

* no ndant, Mr. Jones, has introduced evi¬ 

dence o- his refutation for truthfulness and honesty in 
h. , co... um,” tnrough a character 'witness in order to show 
that it is i-orobablo that he committed the crimes charged 
here. Under certain circumstances character evidence may 
raise reasonable doubt as to quilt. 

During the cross examination of this witness th 
witness was asked whether he had heard about an arrest and 
nn indictment. Those questions were permitted solely f GI 
the purpose of determining the witness' familiarity with 
the defendant. Therefore, the witness* answers may be con¬ 
sidered by you solely for that limited purpose. It has no 
bearing on the ouilt or innocence of Mr. Jones or the g,,i i 
or innocence of Mr. Duvall and Mr. Porter. 

During the trial you have heard the testimony 0 t 
two expert witnesses, a fingerprint identification expert 
and an expert document examiner. You may reject an expert* 
opinion if you find the facts to bo different from those 
which form the basis for his opinion. You may also reject 
tii., opinion if after a careful consideration of all the 

evidence in the case, expert and other, you disagree with 
the finding. 
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2 In other words, you are not required to accent 

r ' * 

3 the exoert's cninion to the exclusion of the facts and 

p 

4 circumstances disclosed by other testimony, huch an oninia: 

5 is subject to the sane rules concerninq reliability and 

6 ; credibility as the testimony of any other witness. It is 

7 oiven to assist you in reaching the proper conclusion an i 

i! 

it is entitled to suchveight as you find the experts quali- 

1 

iications warrant. The expert testimony may be considered 

16 i’Y yon, but it is not controlling upon your judqment. 

i 

11 | bow, as I ’lave mentioned to you, anything that 

12 counsel, either for the Government or the defendants, may 

j I 

13 j have said with respect to matters of evidence durina the 

14 j trial or at a.ny other time, in argument or summation, is 

: . ’ ! 

15 | not evidence, also anything which I may have said at any 

16 ! time is not evidence. The case is to be decided by vou 

17 | soleLy on the evidence and solely by means of such testi- 

18 nony as was heard by you and such exhibits as have been 

19 received in evidence. 

20 From time to time durinq the trial the parties 

21 have raised objections to some of the testimony or other 

22 ! evidence. As I told you at the start of the trial they 

i 

23 would. I want to remind you it is the duty of a lawyer to 

24 object to evidence which ho believes may not properly bu 

25 offered and you should not be prejudiced in any way against 
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the lawyer who rakes the objections or against the party 
no represents. In addition, ny actions during the trial in 
ruling on notions or objections are not to be taken by you 
as any indication of the guilt or innocence of the defend¬ 
ant. i ne/ are natters of law with which you have no con¬ 


cern . 


Under your oath as jurors, and as I also told 
you at t.ne ou .set, you cannot alio*./ a consideration of the 
punishr.ont which nay be inflicted upon a defendant if con¬ 
victed, to influence your verdict in any way or to enter 
into your deliberations. Tne duty of imposing sentence 
rests exclusively with r.e. Your function is to wciqh the 
evidence and determine guilt or innocence solely on the 
basis of the evidence and the law as I have given it to you 
/ou must not be influenced by any assumption, conjecture 


or sympathy or any inference not warranted by the facts. 

The purpose of your deliberations is to exchange 
views with your fellow jurors, to discuss and consider the 
evidence, to listen to each other's arguments, to Dreseut 
your own views, to reach an unanimous verdict as to each 
o. the counts based solely an t w iollv on the evidence it. 


you can do so without violence to your own individual judg¬ 
ment. Each of you must decide the case for yourself, but 
1,0 ao or,l Y nfr - er impartial consideration of the evidence 

V 
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m trie case, with your fellow jurors. Pon • t hesitate to 
reexamine your views end to chance your oninion when after 


a discussion it appears to he in error, but if after care¬ 
fully considering all the evidence in the case and the erqu 
ments of your fellow jurors you hold a conscientious view 
whicn ditfers £ ron the others you are not to yield your 
views sir-ply because you are outnumbered. 

If in trio course of your deliberations vou need 
to examine any of the exhibits or desire any of the evidence 
to be road, or if there is anything else which you need fro. 
me, please send me, Mr. Gilliard, through the Marshall, a 
note asking .or whatever you want. In communicating with 
me I admonish you, however, do not indicate in any communi¬ 
cation which you send to me, how your vote might stand. 7.3 
I have indicated, a verdict of either not guilty or guilt/ 
must be unanimous on each count and you must render a 
verdict with resoect to each of the defendants. 

Your oath sums uo your duty, and that is without 
fear or favor to anyone you will truly try the issues betwo. 
between these defendants and the Government, based solely 
unon the evidence and the Court's instructions as to the 
Law. it is important to the Government; it is important to 
the defendants. 


All rioht, counsel. 


i-uri < 01 «1 Kiiv.grms ns coiniMDiM 


Mrs 


1H;*N 




















AFFIDAVIT OF SERVICE 
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STEVEN BERNSTEIN, being duly sworn, deposes 
and says that on the 24th day of October, 1975, I served 
the within Appellants’ Joint Appendix upon O.T. Wells, Esq 
and Paul J. Curran, United States Attorney, by delivering 
true copies of same to them at 377 Broadway, New York, New 
York 10013 and One St. Andrews Plaza, New York, New York 
10007, the addresses respectively designated by said 
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Sworn to before his 24th 
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